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YVETTE ORTI Z AND ERI CK ALBERTO
ORTl Z, as parents and natura
guar di ans of ERI CK ALEJANDRO
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and
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M D.,

| nt ervenors.

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by Administrative Law Judge WIlliamJ. Kendrick, held a final
hearing in the above-styled case on February 26, 2004, in
Pl antation, Florida.

APPEARANCES

For Petitioners: Scott M Sandler, Esquire
2701 Sout h Bayshore Drive, Suite 402
Coconut Grove, Florida 33133

and



Robert J. Bryan, Esquire
155 South M am Avenue, Suite 1100
Mam , Florida 33130

For Respondent: David W Bl ack, Esquire
Frank, Weinberg & Black, PL
7805 Sout hwest 6t h Court
Pl antation, Florida 33324

For I ntervenor Northwest Medical Center, Inc.:

Janmes S. Haliczer, Esquire

Hal i czer Pettis, P.A

101 Northeast 3rd Avenue, Sixth Floor
Fort Lauderdale, Florida 33301

For Intervenor Alison d arke-DeSouza, MD.:

Merrilee A. Jobes, Esquire

George, Hartz, Lundeen, Ful ner,
Johnstone, King & Stevens

524 Sout h Andrews Avenue

Justice Building East, Third Fl oor

Fort Lauderdale, Florida 33301

STATEMENT OF THE | SSUES

1. \Wether Respondent's proposal to accept the claimas
conpensabl e shoul d be approved.

2. If so, the anbunt and manner of paynent of the parental
award, the anobunt owing for attorney's fees and costs incurred in
pursuing the claim and the anount ow ng for past expenses.

3. \Wether notice was accorded the patient, as contenpl ated
by Section 766.316, Florida Statutes (2000),' or whether the
failure to give notice was excused because the patient had an

"enmergency nedical condition," as defined by



Section 395.002(9)(b), Florida Statutes, or the giving of notice
was ot herwi se not practicable.

PRELI M NARY STATEMENT

On May 2, 2003, Erick Alberto Otiz and Yvette Otiz, on
behal f of and as parents and natural guardians of Erick Al ejandro
Otiz (Erick), a mnor, filed a petition (claim with the
Di vision of Adm nistrative Hearings (DOAH) for conpensati on under
the Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan
(Plan). Pertinent to this case, apart fromcontending that Erick
suffered an injury conpensabl e under the Plan, Petitioners also
sought to avoid a claimof Plan imunity in a civil action, by
requesting a finding that the notice provisions of the Plan were
not satisfied.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
May 12, 2003, and on Cctober 21, 2003, follow ng a nunber of
extensions of time to do so, NICA gave notice that it agreed the
cl ai mwas conpensabl e, and requested that the issues of
conpensability and award be bifurcated. 1In the interim
Nort hwest Medical Center, Inc. (Northwest Medical Center), and
Alison C arke-DeSouza, MD., requested and were accorded | eave to
intervene, and by O der of February 26, 2004, NI CA s request for

bi furcati on was deni ed.



At hearing, Yvette Otiz and Erick Alberto Otiz testified
on their own behal f, and Petitioners' Exhibits 1A, 1B, 1C, and 2-
21, and Respondent's Exhibit 1 were received into evidence. No
ot her witnesses were called, and no other exhibits were offered.

The transcript of the hearing was filed March 19, 2004, and
the parties were accorded 10 days fromthat date to file proposed
orders. Petitioners and Intervenors elected to file such
proposal s and they have been duly consi dered.

FI NDI NGS OF FACT

Findings related to conpensability

1. Yvette Otiz and Erick Alberto Ortiz are the natura
parents and guardi ans of Erick Alejandro Ortiz, a mnor. Erick
was born a live infant on Decenber 18, 2000, at Northwest Medica
Center, a hospital located in Broward County, Florida, and his
birth wei ght exceeded 2,500 grans.

2. Moulton Keane, MD., who was, at all tinmes materi al
hereto, a "participating physician" in the Florida Birth-Rel ated
Neur ol ogi cal I njury Conpensation Plan, as defined by Section
766.302(7), Florida Statutes, provided obstetrical services
during the course of Ms. Otiz's labor, as well as Erick's
delivery and resuscitation. Al so providing obstetrical services
during Ms. Otiz's labor was Alison C arke-DeSouza, MD.;
however, Dr. DeSouza was not a participating physician in the

Pl an.



3. Wien it has been established that obstetrical services
were provided by a participating physician at the infant's birth,
coverage is afforded by the Plan if it is also shown the infant
suffered a "birth-rel ated neurological injury,"” defined as an
"injury to the brain or spinal cord of a live infant weighing at
| east 2,500 grans at birth caused by oxygen deprivation or
mechani cal injury occurring in the course of |abor, delivery, or
resuscitation in the i medi ate postdelivery period in a hospital,
whi ch renders the infant permanently and substantially nentally
and physically inpaired.” 8§ 766.302(2), Fla. Stat. See also
88 766.309 and 766.31(1), Fla. Stat.

4. In this case, it is undisputed, and the proof is
ot herwi se conpelling, that Erick suffered severe brain injury
caused by oxygen deprivation occurring in the course of | abor,
delivery, or resuscitation in the inmedi ate postdelivery period
in the hospital which rendered himpermanently and substantially
mental |y and physically inpaired. Therefore, the claimis
conpensabl e and NI CA's proposal to accept the claimis approved.
88 766.309 and 766.31(1), Fla. Stat.

Findings related to the award

5. When, as here, it has been resolved that a claim
qualifies for coverage under the Plan, the adm nistrative |aw
judge is required to nake a determ nation of how nuch

conpensati on should be awarded. § 766.31(1), Fla. Stat.



Pertinent to this case, Section 766.31(1), Florida Statutes
(2000), provided for an award of conpensation for the follow ng
i temns:

(a) Actual expenses for nedically necessary
and reasonabl e nmedi cal and hospital,
habilitative and training, residential, and
custodi al care and service, for nedically
necessary drugs, special equipnent, and
facilities, and for related travel

(b) Periodic paynents of an award to the
parents or |egal guardians of the infant
found to have sustained a birth-rel ated
neur ol ogi cal injury, which award shall not
exceed $100, 000. However, at the discretion
of the adm nistrative | aw judge, such award
may be nmade in a lunp sum

(c) Reasonabl e expenses incurred in
connection with the filing of a clai munder
ss. 766.301-766. 316, includi ng reasonabl e
attorney's fees, which shall be subject to

t he approval and award of the admi nistrative
| aw j udge .

6. In this case, Petitioners and N CA have agreed that,
shoul d Petitioners elect to accept benefits under the Plan,
Petitioners recover the foll ow ng award:

(a) Reinbursenent of actual expenses already
incurred in the sumof $1,258.16 together
with the right to receive reinbursenent of
actual expenses for future nmedical bills
pursuant to 8 766.31(1)(a), Fla. Stat.

(b) A lunp sum paynment of $100, 000.00 to the
Petitioners in accordance with
8§ 766.31(1)(b), Fla. Stat.

(c) Reinbursenent of reasonabl e expenses,
i nclusive of attorney's fees and costs to the



Petitioners, in the total sum of $7, 500. 00,
pursuant to 8 766.31(1)(c), Fla. Stat.

The notice provisions of the Plan

7. \While the claimqualifies for coverage under the Pl an,
Petitioners have responded to the health care providers' claim of
Plan imunity in a pending civil action, by averring that the
health care providers failed to give notice, as required by the
Plan. Consequently, it is necessary to resolve whether the

notice provisions of the Plan were satisfied. O Leary v. Florida

Bi rt h-Rel at ed Neurol ogi cal Injury Conpensati on Associ ation, 757

So. 2d 624, 627 (Fla. 5th DCA 2000)("All questions of
conpensability, including those which arise regarding the
adequacy of notice, are properly decided in the admnistrative

forum™") Accord University of Mam v. MA., 793 So. 2d 999

(Fla. 3d DCA 2000). See also Behan v. Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ati on, 664 So. 2d 1173

(Fla. 4th DCA 1995). But see Al Children's Hospital, Inc. v.

Departnment of Administrative Hearings, 29 Fla. L. Wekly D227a

(Fla. 2d DCA Jan. 14, 2004) (certifying conflict); Florida Health

Sci ences Center, Inc. v. Division of Adm nistrative Hearings, 29

Fla. L. Weekly D216 (Fla. 2d DCA Dec. 17, 2003)(sane); and

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensation

Associ ation v. Ferguson, 29 Fla. L. Wekly D226a (Fla. 2d DCA

Jan. 14, 2004)(sane).



8. At all tinmes nmaterial hereto, Section 766.316, Florida
Statutes, prescribed the notice provisions of the Plan, as
foll ows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
participating physicians under s.

766. 314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Pl an
shal | provide notice to the obstetrica
patients as to the limted no-fault
alternative for birth-rel ated neurol ogical
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and |linmtations under the
plan. The hospital or the participating
physician may elect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient acknow edgi ng
recei pt of the notice formraises a
rebuttabl e presunption that the notice

requi rements of this section have been net.
Noti ce need not be given to a patient when
the patient has an enmergency nedi cal
condition as defined in s. 395.002(9)(b) or
when notice is not practicable.

9. Responding to Section 766.316, Florida Statutes, N CA
devel oped a form (the NI CA brochure), which contained an
expl anation of a patient's rights and |limtations under the Plan,
and distributed the brochure to participating physicians and
hospitals so they could furnish a copy it to their obstetrical

patients.



Findings related to notice

10 Ms. Otiz received her prenatal care at South Florida
Wnen's Health Associates, a group practice dedicated to
obstetrics and gynecol ogy. Tara Sol onon, M D., and
Moul ton Keane, M D., were anong the physicians who practiced with
t he group.

11. Pertinent to the notice issue, the proof denonstrates
that from March 25, 2000, the date of Ms. Otiz's first visit to
South Florida Wnen's Health Associates, until her presentation
at Nort hwest Medical Center on Decenmber 17, 2000, for Erick's
birth, Ms. Otiz was primarily seen by Dr. Sol onon, who was not
a "participating physician" in the plan. However, on three
occasions Ms. Otiz was seen by Dr. Keane: once when
Dr. Solonobn was not available for Ms. Otiz's regular
appoi ntnent with Dr. Sol onon, and thereafter on June 21, 2000,
for an ami ocentesis and on Cctober 17, 2000, for an ultrasound.
Not abl y, al though Dr. Keane was a "participating physician” in
the Plan, Ms. Otiz was never provided a copy of the N CA
brochure or notice of Dr. Keane's participation in the Plan,
either during her prenatal care or Erick's birth.

12. Also pertinent to the notice issue, the proof
denonstrates that on August 25, 2000, Ms. Otiz presented for
pre-registration at Northwest Medical Center, a facility at which

she had been told the physicians associated with South Florida



Wnen's Health Associ ates had staff privileges. At that tine,
Ms. Otiz supplied pertinent pre-adm ssion data, presumably
simlar to that requested by Northwest Medical Center's pre-

adm ssion form (Petitioners' Exhibit 17); signed a Conditions and
Consent for Treatnent form (Petitioners' Exhibit 12); and was

gi ven an advance directives booklet (Petitioners' Exhibit 14) and
a Northwest Medical Center Patient Handbook (Petitioners' Exhibit
13). Notably, none of the materials Ms. Otiz signed or was
given referred to the Plan, and she was not otherw se advi sed of
the Plan or provided a copy of the N CA brochure.

13. On Decenber 17, 2000, with the fetus at term (41+ weeks
gestation), Ms. Otiz presented at Northwest Medical Center,
where she was received in | abor and delivery at 6:07 p.m At the
time, Ms. Otiz conplained of uterine contractions every 10 to
13 m nutes since noon, and deni ed bl eeding or rupture of the
menbranes. Vagi nal exanination revealed the cervix at fingertip,
ef facenent at 70 percent, and the fetus at -3 station, and
contractions were noted as mld, at a frequency of 2-4 mnutes,
with a duration of 50-60 seconds. Dr. DeSouza, who was covering
for Dr. Keane, was called and given a report on Ms. Otiz's
st at us.

14. At 7:50 p.m, Dr. DeSouza was noted at bedside. At the
time, contractions were strong, at a frequency of 1 to 5 m nutes,

with a duration of 40 to 80 seconds, and vagi nal exam nation

10



reveal ed the cervix at 1 centineter dilation, effacement at 75
percent, and the fetus at -2 station. Artificial rupture of the
menbranes did not reveal any fluid draining. Routine |abor room
adm tting orders were issued by Dr. DeSouza, and Ms. Otiz, who
had previously been nonitored as an outpatient, was admtted as
an inpatient, to |abor and delivery. Notably, as a matter of
course, the hospital did not provide N CA notice, although it
coul d easily have done so, prior to adm ssion as an inpatient.

15. Foll ow ng adm ssion, the |abor and delivery nurse on
duty at the tinme, Patricia Thomas, R N., presented two forns for
Ms. Otiz's signature, as well as a Patient Questionnaire (also
referred to as an anesthesia questionnaire in this proceedi ng)
for her to complete. The first formwas a two-sided docunent,
the front of which contained a Consent for Anesthesia and the
back of which contained a Consent for Surgery/Blood Transfusion
(the consent form, which were signed by Ms. Otiz and w tnessed
by Nurse Thomas at 8:20 p.m, and 8:30 p.m, respectively. The
second form presented for signature was a Notice to Cbstetric
Patient, regarding the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Pl an.

16. The Notice to Cbstetric Patient provided, as foll ows:

NOTI CE TO OBSTETRI C PATI ENT
(See Section 766.316, Florida Statutes)

| have been furnished information by
NORTHWEST MEDI CAL CENTER prepared by the

11



Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (N CA), wherein
certain limted conpensation is available in
the event certain neurological injury may
occur during | abor, delivery or
resuscitation.

Not all OB/ GYN physicians participate in

NIl CA. For specifics on the program |
understand | can contact the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation
Associ ation, P.O Box 14567, Tall ahassee,

Fl orida 32317-4567, 1-800-398-2129. |
further acknow edge that | have received and
will read a copy of the brochure prepared by
NI CA.

Name of Pati ent

Si gnature

Dat e/ Ti ne

Wt ness

Dat e/ Ti ne
Cont enpor aneously with the notice, Ms. Otiz was given
a copy of the NI CA brochure.?

17. Here, there is no dispute Ms. Otiz signed the Notice
to Cbstetric Patient form (notice form and no conpel ling proof
that she was not also provided a copy of the NI CA brochure. What
is disputed is whether the notice formand N CA brochure were

provi ded contenporaneously with the consent form Petitioners

12



al so contend the notice formand the NI CA brochure were not
provi ded a reasonable tinme prior to delivery.

18. Lending confusion to when the notice formand N CA
brochure were provided is the fact that the notice form does not
include, as the formrequires, the tine it was signed.

Supportive of the conclusion that the notice formwas not

provi ded or executed contenporaneously with the consent formis
the fact that it was not w tnessed by Nurse Thomas, as one woul d
reasonably expect, but by M. Otiz, who was not present at the
time the consent form was executed, and who was not present until
sonetime between 9:30 p.m and 10:00 p.m Under the

ci rcunstances, the record is not conpelling that the notice form
or NI CA brochure was provided to Ms. Otiz prior to 9:30 p.m,
and no conpel ling proof to denonstrate when, thereafter, the N CA
notice was provided by the hospital.

19. At 8:45 p.m, Dr. Keane, who had assunmed Ms. Otiz's
care, called to inquire about her status. At the tinme, Dr. Keane
was notified that no accel erations were present, variability was
decreased, the fetal heart rate baseline was 150-153 beats per
m nute, and no fluid was draining. Dr. Keane gave orders for
observati on and pai n nedi cation.

20. At 10:10 p.m, vaginal examnation revealed little
progress, with the cervix at 1 centineter, effacenent at

80 percent, and the fetus at -2 station. Dr. Keane was beeped

13



and returned the call at 10:20 p.m At the time Dr. Keane was
informed of the results of the vagi nal exam nation; that

Ms. Otiz was on continuous oxygen, |left lateral position; and
that there was no change in variability, no accel erations, and
occasional |ate decelerations. Dr. Keane requested the fetal
monitor strip be faxed to him

21. According to the | abor record, the strip was faxed to
Dr. Keane at 10:30 p.m, and at 10:45 p.m, he called to say he
had reviewed the strips. At the tinme, the |abor record notes:

M D. states that at the nonent delivery
was not indicated. Orders received for pain
nmedi cation. MDD notified that patient was on
continuous oxygen . . . via face nask .

[no] fluid draining; left lateral position[;]
occ[asional] |ate decels; [and no]
spont aneous accel [erations].

22. At 12:10 a.m, Decenber 18, 2000, Dr. Keane was
informed that | ate decel eration had been noted, w th decreased
variability, and no accelerations. Dr. Keane ordered a | abor
epidural, as requested by Ms. Otiz.

23. Thereafter, at 12:55 a.m, Dr. Keane was inforned fetal
heart nonitoring revealed repetitive |ate decelerations, with
occasi onal decreased variability; Dr. Keane ordered preparations
for a cesarean section; at 1:35 a.m, Dr. Keane was at bedside;

at 1:53 a.m, Ms. Otiz was noved to the operating roont and at

2:26 a.m, Erick was delivered.

14



CONCLUSI ONS OF LAW

Jurisdiction

24. The Division of Adm nistrative Hearings has

jurisdiction over the parties to, and the subject matter of,

t hese proceedings. 8§ 766.301, et seq., Fla. Stat. (1999)

Conpensabi lity and award

25. In resolving whether a claimis covered by the Pl an,

the adm nistrative | aw judge nust make the foll ow ng
determ nati on based upon the avail abl e evi dence:

(a) Wiether the injury claimed is a birth-
rel ated neurological injury. 1f the claimnt
has denonstrated, to the satisfaction of the
adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or mechani cal
injury and that the infant was thereby
rendered permanently and substantially
mentally and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the i Mmedi ate postdelivery period in a
hospital; or by a certified nurse mdwfe in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate postdelivery period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the

adm ni strative | aw j udge concludes that the "infant has sustai ned

a birth-related neurological injury and that obstetrical

15
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were delivered by a participating physician at the birth."
8§ 766.31(1), Fla. Stat.

26. "Birth-related neurological injury" is defined by

Section 766.302(2), Florida Statutes, to nean:

injury to the brain or spinal cord of a

live infant weighing at |east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include
di sability or death caused by genetic or
congeni tal abnormality.

27. In this case, it has been established that the
physi ci an who provided obstetrical services at Erick's birth was
a "participating physician,” and that Erick suffered a "birth-
related neurological injury.” Consequently, Erick qualifies for
coverage under the Plan, and Petitioners are entitled to an award
of conpensation. 88 766.309 and 766.31, Fla. Stat. Here, the
parties have stipulated to such award, as set forth in paragraph
6 of the Findings of Fact.

Noti ce

28. \While the claimqualifies for coverage, Petitioners

have sought the opportunity to avoid a claimof Plan immnity in

a civil action, by requesting a finding that the notice

provi sions of the Plan were not satisfied. As the proponent of

16



the immunity claim the burden rested on the health care
providers to denonstrate, nore |ikely than not, that the notice

provision of the Plan were satisfied. See Galen of Florida, Inc.

v. Braniff, 696 So. 2d 308, 311 (Fla. 1997)("[T] he assertion of

NI CA exclusivity is an affirmative defense."); id. at 309 ("[A]s
a condition precedent to invoking the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan as a patient's exclusive
remedy, health care providers nust, when practicable, give their
obstetrical patients notice of their participation in the plan a

reasonable tinme prior to delivery."); Balino v. Departnent of

Heal th and Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st

DCA 1977) ("[T] he burden of proof, apart fromstatute, is on the
party asserting the affirmative i ssue before an adm nistrative
tribunal.")

29. At all tinmes material hereto, Section 766.316, Florida
Statutes, prescribed the notice provisions of the Plan, as
foll ows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be

partici pating physicians under s.
766.314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal Injury Conpensation Plan
shall provide notice to the obstetrica
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se expl anation of a

17



patient's rights and |inmtations under the
pl an. The hospital or the participating
physician nmay el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient acknow edgi ng
recei pt of the notice formraises a
rebuttabl e presunption that the notice

requi rements of this section have been met.
Noti ce need not be given to a patient when

t he patient has an emergency nedi cal
condition as defined in s. 395.002(9)(b) or

when not i
"Enmer gency nedi ca
to nmean:

1. That

ce is not practicable.

condition"” is defined by Section 395.002(9) (b)

there is inadequate tine to effect

safe transfer to another hospital prior to

del i very;

2. That a transfer may pose a threat to the
health and safety of the patient or fetus; or

3. That

there is evidence of the onset and

persi stence of uterine contractions or
rupture of the nenbranes.

30. Pertinent to this case, the Florida Suprene Court

described the legislative intent and purpose of the notice

requi rement, as foll ows:

: the only logical reading of the statute
is that before an obstetrical patient's
renmedy is limted by the NICA plan, the
patient nust be given pre-delivery notice of
the health care provider's participation in

t he pl an.

Section 766.316 requires that

obstetrical patients be given notice "as to
the limted no-fault alternative for birth-
rel ated neurological injuries.” That notice
nmust "include a clear and conci se expl anation
of a patient's rights and |imtations under

t he pl an.

" 8§ 766.316. This |anguage nmkes

clear that the purpose of the notice is to

18



gi ve an obstetrical patient an opportunity to
make an i nfornmed choi ce between using a

heal th care provider participating in the

NI CA plan or using a provider who is not a
partici pant and thereby preserving her civil
remedi es. Turner v. Hubrich, 656 So. 2d 970,
971 (Fla. 5th DCA 1995). In order to

ef fectuate this purpose a NI CA partici pant
must give a patient notice of the "no-fault
alternative for birth-rel ated neurol ogi cal
injuries" a reasonable tinme prior to
delivery, when practicable.

Galen of Florida, Inc. v. Braniff, 696 So. 2d 308, 309 (Fla.

1997).

Id. at 311.

Id.

The Court further observed:

Under our reading of the statute, in order to
preserve their immune status, N CA
participants who are in a position to notify
their patients of their participation a
reasonabl e tinme before delivery sinply need
to give the notice in atimely manner. In

t hose cases where it is not practicable to
notify the patient prior to delivery, pre-
delivery notice will not be required.

Whet her a health care provider was in a
position to give a patient pre-delivery
notice of participation and whether notice
was given a reasonable tine before delivery
wi |l depend on the circunstances of each
case and therefore nust be determ ned on a
case-by-case basis.

Consequently, the Court concl uded:

. . as a condition precedent to invoking
the Florida Birth-Rel ated Neurol ogical Injury
Conmpensation Plan as a patient's exclusive
remedy, health care providers nust, when
practicable, give their obstetrical patients
notice of their participation in the plan a
reasonabl e time prior to delivery.

at 309.
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31l. Here, with regard to Dr. Keane, the participating
physician, it nmust be resolved that he failed to conply with the
notice provisions of the Plan. 1In so concluding, it is noted
that while the Legislature has clearly expressed its intention in
Section 766.316, Florida Statutes, that notice was not required
when a patient presented with an "energency nedical condition,”
the Legislature did not absolve a health care provider fromthe
obligation to give notice when the opportunity was otherw se
avail able. Consequently, while Dr. Keane was not required to
gi ve notice when he assuned Ms. Otiz's care at the hospital,
because there was "evidence of the onset and persistence of
uterine contractions or rupture of the nenbranes,” he
nevertheless failed to conply with the notice provisions of the
Pl an because, although he had a reasonabl e opportunity to do so,
he failed to give Ms. Otiz notice during the course of her

prenatal care. See Galen of Florida, Inc. v. Braniff, supra;

Board of Regents of the State of Florida v. Athey, 694 So. 2d 46

(Fla. 1st DCA 1997); Turner v. Hubrich, 656 So. 2d 970 (Fla. 5th

DCA 1995).

32. As for the hospital, it |ikewise was not required to
give notice followng Ms. Otiz's presentation to the hospital
on Decenber 17, 2000, since there was "evidence of the onset and
persi stence of uterine contractions,” and the notice it gave

followng Ms. Otiz's adm ssion as an inpatient was not

20



effective, or, stated otherwi se, did not satisfy the notice

provi sions of the Plan. Such conclusion is prem sed on the
notion that, if notice is not required when a patient presents
with an "energency nedical condition,” it logically follows that
notice, if given at that time, is not effective because, given

t he energent nature of the situation, the patient does not have a
reasonabl e opportunity to nake an i nforned choice between using a
health care provider participating in the Plan or one who was
not. Consequently, since the hospital otherwi se had a reasonable
opportunity to provide notice at pre-registration, prior to Ms.
Otiz's presentation to the hospital for Erick's delivery, the
hospital failed to conply with the notice provisions of the Plan.

See Galen of Florida, Inc. v. Braniff, supra;, Board of Regents of

the State of Florida v. Athey, supra; Turner v. Hubrich, supra

Al ternatively, if the hospital could provide effective notice
notwi thstanding Ms. Otiz's enmergent condition, it failed to
denonstrate that the notice it provided was given a reasonabl e
time prior to delivery, because it failed to offer conpelling
proof as to when, prior to delivery, the notice was given

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
ORDERED t hat the claimfor conpensation filed by

Erick Alberto Otiz and Yvette Otiz, on behalf of and as parents
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and natural guardians of Erick Alejandro Ortiz, a mnor, be and
the same is hereby approved.

It is FURTHER ORDERED t hat the participating physician and
hospital failed to conply with the notice provisions of the Plan.
It is FURTHER ORDERED that the follow ng benefits are

awar ded:

1. Petitioners, Erick Alberto Otiz and Yvette Otiz, are
awar ded $1, 258. 16 for expenses previously incurred.

8§ 766.31(1)(a), Fla. Stat. Such award shall be paid i medi ately,
and all future expenses shall be paid as incurred. 8 766.31(2),
Fla. Stat.

2. Petitioners, Erick Alberto Otiz and Yvette Otiz, are
awarded a lunmp sum of $100, 000.00. § 766.31(1)(b), Fla. Stat.

3. Petitioners, Erick Alberto Otiz and Yvette Otiz, are
awar ded $7,500.00 for attorney's fees and other expenses incurred
in connection with the filing of the claim 8§ 766.31(1)(c), Fla.
St at .

It is FURTHER ORDERED t hat pursuant to Section 766.312,
Florida Statutes, jurisdiction is reserved to resolve any
di sputes, should they arise, regarding the parties' conpliance

with the terns of this Final O der
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DONE AND CRDERED this 27th day of April, 2004, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of April, 2004.

ENDNOTES

1/ Al citations are to Florida Statutes (2000) unl ess otherw se
i ndi cat ed.

2/ Gven the proof regarding the hospital's routine practice, as
well as Ms. Otiz's signature on the form acknow edgi ng recei pt
of the NI CA brochure, and there being no conpelling proof to the
contrary, the record supports no other conclusion. See Watson v.
Freeman Decorating, Co., 455 So. 2d 1097, 1099 (Fla. 1st DCA
1984) ("There is a general presunption that the ordinary course of
busi ness has been foll owed absent a showng to the contrary.);

8§ 766.316, Fla. Stat. ("The hospital or participating physician
may el ect to have the patient sign a form acknow edgi ng recei pt
of the notice form Signature of the patient acknow edgi ng
recei pt of the notice formraises a rebuttable presunption that
the notice requirenents of this section have been net.")

COPI ES FURNI SHED
(By certified mail)

Robert J. Bryan, Esquire

155 South M am Avenue, Suite 1100
Mam, Florida 33130
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Scott M Sandler, Esquire
2701 South Bayshore Drive, Suite 402
Coconut Grove, Florida 33133

David W Bl ack, Esquire
Frank, Weinberg & Black, PL
7805 Sout hwest 6th Court
Pl antation, Florida 33324

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32312

James S. Haliczer, Esquire

Hal i czer Pettis, P.A

101 Northeast 3rd Avenue, Sixth Fl oor
Fort Lauderdale, Florida 33301

Merrilee A Jobes, Esquire

Liana C. Silsby, Esquire

CGeorge, Hartz, Lundeen, Ful ner,
Johnstone, King & Stevens

524 Sout h Andrews Avenue

Justice Building East, Third Fl oor

Fort Lauderdale, Florida 33301

Moul t on Keane, M D

4850 West Qakl and Park Boul evard
Suite 118

Lauderdal e Lakes, Florida 33313

Al i son DeSouza, M D

9750 Nort hwest 33 Street
Suite 114

Coral Springs, Florida 33065

Nor t hwest Medi cal Center

2801 North State Road 7
Margate, Florida 33063
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Ms. Charl ene W I I oughby
Departnent of Health

4052 Bal d Cypress Way, Bin C75
Tal | ahassee, Florida 32399-3275

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the appropriate District Court
of Appeal. See Section 766.311, Florida Statutes, and Florida

Bi rt h-Rel at ed Neurol ogical I njury Conpensati on Associ ation v.
Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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